
 

 
November 28, 2025 
 
Via CFTC Comments Portal 
 
Christopher Kirkpatrick 
Secretary, Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 20581 
 

Re: ​ Request for Input on All Recommendations for the CFTC in the 
President's Working Group on Digital Asset 

 
Dear Mr. Kirkpatrick: 
 

DeFi Education Fund (“DEF”) appreciates the opportunity to provide comments on the 
Commodity Futures Trading Commission’s (“CFTC” or “Commission”) request for input (the 
“RFI”) on the recommendations made by the President’s Working Group on Digital Asset 
Markets (the “PWG”).1  
 

DEF is a non-partisan, nonprofit research and advocacy group. Our mission is to educate 
lawmakers about the technical workings and benefits of decentralized finance (“DeFi”), advocate 
for sound DeFi policy, and protect the rights of developers, users, and projects to freely create 
decentralized infrastructure and technology. DEF has no members and operates as an 
independent entity.  
 

We support the Commission’s ongoing efforts to modernize its approach to overseeing 
digital asset markets. We encourage the CFTC to adopt a regulatory approach that promotes 
innovation while remaining consistent with the principles of technology neutrality and market 
integrity. In doing so, the Commission should provide clear, appropriately tailored guidance for 
DeFi protocols and participants. It is essential that CFTC regulations recognize the distinctions 
between intermediated and non-intermediated systems, and create space for blockchain-based 
derivatives to operate within a compliant, transparent framework while providing clear and 
appropriate guidance for DeFi protocols and participants.  

1 CFTC, Press Release No. 9109-25 (Aug. 21, 2025), available at 
https://www.cftc.gov/PressRoom/PressReleases/9109-25; Strengthening American Leadership in Digital Financial 
Technology, President Trump’s Working Group on Digital Asset Markets (July 30, 2025) (the “PWG Report”), 
available at https://www.whitehouse.gov/wp-content/uploads/2025/07/Digital-Assets-Report-EO14178.pdf.  
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Overview of DeFi 
 

DeFi is a financial system built on public blockchains that enable individuals to engage in 
self-directed  peer-to-peer transactions, without relying on traditional intermediaries, and while 
maintaining custody of their own assets and data. Because public blockchains operate through 
distributed networks of computers (“nodes”), no single entity has unilateral control over the data 
stored on the network. Each node maintains a record of the network’s data history (i.e., 
transactions and user balances) and participates in a consensus process to validate transactions 
and ensure the integrity of the shared ledger. This decentralized structure supports resilience, 
transparency, and open and fair access to financial services.  
 

DEF welcomes the Commission’s leadership in seeking input on these issues and 
supports efforts to develop a regulatory framework that accommodates emerging decentralized 
technologies. As the PWG Report emphasized, thoughtful support for DeFi can help position the 
United States as a leader in the global crypto economy by promoting innovation and unlocking 
new economic opportunities.2 
 
Clarifying the Applicability of CFTC Registration Requirements to DeFi Protocols 
 

The PWG recommends that the Commission provide greater clarity regarding the 
applicability of existing CFTC registration requirements to DeFi activities, smart contract 
protocols, or decentralized autonomous organizations (DAOs).3 We urge the Commission to 
anchor such clarifications in the principle of technology neutrality, ensuring that regulatory 
outcomes are consistent across functionally equivalent activities, regardless of the technology 
used to facilitate them and without picking winners and losers among technical solutions.  
 

DeFi challenges the existing regulatory framework under the Commodity Exchange Act 
(“CEA”). The structure of the CEA and the Commission’s implementing regulations were 
designed for traditional intermediaries, and centralized trading and clearing organizations, that 
manage customer assets. This framework presumes that trading activity occurs through 
identifiable, registered entities such as designated contract markets (DCMs), swap execution 
facilities (SEFs), or futures commission merchants (FCMs). By contrast, DeFi operates through 
decentralized, permissionless protocols that facilitate peer-to-peer transactions via autonomous 
smart contracts, without any central operator or intermediary.  
 

This fundamental structural difference creates a regulatory mismatch when the existing 
registration categories are applied to decentralized systems. Once deployed, a DeFi protocol 

3 PWG Report at 52. 
2 PWG Report at 57. 
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generally operates autonomously, meaning on pre-defined rules, and no single person or entity 
controls execution of user transactions. In this context, developers who write code or publish 
software and entities that provide front-end user interfaces should not be presumed to be 
regulated under the CEA. Front-ends that translate code from the back-end into a 
human-readable format but do not control our route transactions merely enable users to make 
self-directed transactions. They do not solicit or accept customer funds, nor do they exercise 
control over the underlying trading activity. Moreover, misclassifying developers or front-end 
providers as registrants would create legal uncertainty and discourage DeFi innovation and 
open-source software development. 
 

Clarifying on how the CFTC’s registration requirements apply or do not apply to such 
decentralized activities would promote regulatory clarity and allow innovation to proceed within 
a framework consistent with the CEA’s policy objectives. Clear parameters would also help 
distinguish between activities that truly constitute regulated intermediation and those that merely 
enable user-directed transactions on open blockchain networks.  
 
Providing Guidance on the Treatment of Digital Assets as Commodities Under the CEA 
 

In line with the PWG’s recommendation,4 the CFTC should use its existing powers under 
the CEA to expand its prior “actual delivery” guidance to recognize that digital asset transactions 
are settled near-instantly on public blockchains. In 2020, the CFTC adopted an interpretation of 
what constitutes “actual delivery” in retail commodity transactions involving digital assets (the 
“2020 Guidance”).5 This interpretation was designed for centralized platforms that manage 
custody and settlement through intermediaries.  The current framework, which hinges on 
whether delivery occurs within 28 days, was developed before the emergence of blockchain and 
trading technology, where transactions settle transparently and quickly on the blockchain. As a 
result, the 2020 Guidance remains ambiguous when applied to innovative instruments that do not 
conform to traditional delivery timelines.    
 

Under the current standard, transactions in digital assets conducted with retail customers 
using margin, leverage, or other financing must be executed on a CFTC-registered futures 
exchange unless delivery occurs within 28 days.6 Because DeFi protocols are software-based and 
lack a central operator, registration as a CFTC-licensed exchange is not feasible, effectively 
preventing innovative DeFi products from lawful trading in U.S. markets7—even where they 

7 As many commenters noted in response to the Commission’s Request for comment on the Trading and Clearing of 
“Perpetual” Style Derivatives, perpetual futures are a useful example of how innovative digital asset products can 
achieve outcomes consistent with the Commission’s regulatory goals, including market integrity and customer 

6 Id. at 37742-43. 
5 See Retail Commodity Transactions Involving Certain Digital Assets, 17 Fed. Reg. 37734 (June 24, 2020).  
4 Id. 
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could otherwise align with the policy objectives of the CEA. For DeFi-native products, the 
concept of a fixed 28-day “delivery” period does not reflect how these products function. In 
practice, these instruments can achieve delivery at any time, even though they may not settle on a 
predetermined 28-day timeline. As a result, the current guidance precludes compliant DeFi 
transactions by treating such products as ineligible for the “actual delivery” exception, thereby 
requiring them to be traded on registered exchanges.  
 

The CFTC has already demonstrated its ability to embrace innovation while upholding 
market integrity.8 DeFi-based products, however, face structural barriers under the current 
“actual delivery” framework, which limits access to products traded on CFTC-registered 
exchanges. Through updated guidance or exemptive relief, the Commission could provide a path 
for DeFi protocols that achieve comparable levels of transparency, settlement finality, and 
customer protection through smart contract technology, ensuring that innovative instruments can 
participate in U.S. markets. 
 
Enabling Blockchain-Based Derivatives  
 

The PWG recommends that the CFTC consider how existing rules could be adapted to 
enable blockchain-based derivatives while maintaining the objectives of the CEA.9 Legacy 
regulations assume centralized intermediaries, but in decentralized markets many functions are 
automated through smart contracts and blockchain-based order books. Regulatory clarity should 
allow retail participation where appropriate, provided adequate protections are in place, to avoid 
pushing activity offshore and weakening the Commission’s oversight. Accordingly, we urge the 
Commission to adopt a flexible, principles-based approach that evaluates new products based on 
risk profile, transparency, and manipulation safeguards.  

 
Importantly, CFTC regulations should not force intermediaries into existence where there 

are none. Rather than imposing rigid classifications, the CFTC could also explore using its 
exemptive authority to accommodate innovative practices, such as smart contract-based 
margining, on-chain reporting, and decentralized clearing mechanisms.10  Doing so would 

10 See dYdX Labs, Comment Letter for General CFTC on Request for Input on All Recommendations for the CFTC 
in the President’s Working Group on Digital Assets (Sept. 24, 2025) (offering detailed recommendations on how 
CFTC registration categories and related regulatory obligations should apply to DeFi derivatives projects), available 
at https://comments.cftc.gov/PublicComments/ViewComment.aspx?id=113721&SearchText=.  

9 PWG Report at 54. 

8 See e.g., Reuters, Coinbase to launch CFTC-compliant perpetual futures trading in US (June 12, 2025), available at 
https://www.reuters.com/business/coinbase-launch-cftc-compliant-perpetual-futures-trading-us-2025-06-12/.  

protection. See CFTC, Press Release No. 9069-25 (Apr. 21, 2025), available at 
https://www.cftc.gov/PressRoom/PressReleases/9069-25. The Commission’s decision to solicit such feedback 
demonstrates its willingness to consider how novel market structures, such as DeFi, can be reconciled with the 
CEA’s policy goals.  
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provide a clear path for innovative DeFi products to be offered in the U.S. within the regulatory 
perimeter, without mandating full exchange registration or introducing intermediaries that do not 
naturally exist in decentralized systems. Such an approach would ensure that innovation in DeFi 
and blockchain-based derivatives can proceed responsibly while preserving market integrity and 
keeping U.S. markets competitive.   
 
Principles for a Safe Harbor for Non-Intermediaries in Decentralized Systems 
 

The PWG supports the development of a regulatory safe harbor that promotes responsible 
innovation while maintaining market integrity and customer protection.11 Any such framework 
should include clear eligibility criteria for market participants and a transparent path to transition 
out of the safe harbor. While the specific structure of such a program should remain flexible, we 
believe several foundational principles could guide its design, outlined below. However, any 
framework should be developed collaboratively with industry input to ensure it aligns with 
real-world market practices and technological realities. To that end, we encourage the 
Commission—should it pursue a safe harbor framework—to do so in close coordination with 
industry to ensure that, as a baseline, it supports responsible innovation without placing 
prescriptive requirements on emerging technologies.   
 

First, the framework should avoid imposing intermediary-style obligations (such as those 
for FCMs, SEFs, or DCMs) on participants or infrastructure providers that do not custody or 
control user assets or intermediate transactions. Applying such obligations to noncustodial 
software developers, front-end providers, or technical contributors would deter participation in 
DeFi ecosystems and ultimately reduce regulatory visibility into on-chain markets. A tailored 
approach, which properly recognizes the realities of DeFi technology, would encourage 
developers and innovators to engage with U.S. regulators early, improving oversight and 
compliance outcomes.  
 

Second, the Commission should recognize that publishing or maintaining non-custodial 
software is not equivalent to exercising control or operational authority over assets or data. 
Regulatory treatment should reflect that distinction. The CFTC could, for example, consider a 
non-intermediary safe harbor that provides a clear framework for developers and front-end 
providers who meet objective criteria, such as not holding customer assets, not controlling 
transaction execution, and not soliciting or intermediating trades. Such a framework would 
acknowledge the difference between creating or maintaining software and operating a trading 
facility. 
 

11 PWG Report at 54. 
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Finally, any safe harbor should explicitly account for technical infrastructure providers 
that enable self-directed, peer-to-peer transactions, without centralized clearing. Front-ends that 
serve as neutral technological tools that allow users to interact directly with smart contracts but 
do not control or custody user assets should not be classified as regulated intermediaries under 
the CEA. Regulatory approaches should remain flexible enough to accommodate varying levels 
of autonomy and control within different DeFi protocol designs. 
 

By grounding a future safe harbor in the principles of technological neutrality, functional 
equivalence, and proportion regulations, the CFTC can ensure its approach both protects market 
integrity and fosters responsible innovation in blockchain-based financial markets. If the CFTC 
pursues a safe harbor, we would be happy to provide further thoughts on such a solution. 
 
Ensuring Technology-Neutral Guidance for DCMs 
 

The PWG Report recommends that the Commission provide guidance to DCMs on how 
to approach the listing of leveraged, margined, or financed spot retail digital asset transactions 
under CEA § 2(c)(2)(D).12  As the CFTC evaluates how best to implement this recommendation, 
it should carefully consider the broader market effects of any DCM-focused guidance, 
particularly the risk that such guidance could embed expectations tailored to centralized 
platforms in ways that would be ill-suited to, and ultimately exclusionary, of DeFi systems. 
While we are not requesting specific guidance at this time, we respectfully urge that if the 
Commission does issue such guidance, it should incorporate principles that ensure regulatory 
balance across market models, centralized and decentralized alike, to preserve space for 
responsible innovation and prevent DeFi systems from being unintentionally placed at a 
structural disadvantage.   
 

If the CFTC is considering permitting margined, leveraged, or financed retail transactions   
on centralized venues, the Commission should consider ways to accommodate such transactions 
within a decentralized network, or at a minimum, signal openness to continued dialogue on how 
permissionless, peer-to-peer financial systems can be incorporated within the CEA framework. 
Rules or interpretations that make compliance functionally impossible, such as those requiring 
traditional KYC processes unsuited to noncustodial software, for DeFi protocols risk foreclosing 
responsible innovation while offering no incremental protection to customers. Alternative 
approaches to compliance screening can achieve the same regulatory objectives without 
imposing centralized structures that are incompatible with DeFi’s design. 
 

12 Id. at 52. 
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In developing any related guidance, the CFTC could also consider inclusive pathways for 
stakeholder engagement, such as leveraging the work of its advisory committees or expanding 
existing initiatives to include a dedicated DeFi focus area.13 These mechanisms have proven 
valuable in past innovation-related efforts and could serve as a  model for gathering diverse input 
on how decentralized systems can meet regulatory objectives through functional equivalence 
rather than strict structural conformity. Ultimately, whatever process the Commission adopts 
should be collaborative, transparent, and designed to ensure that U.S. regulatory standards evolve 
alongside market innovation rather than constraining it.  
 

DEF appreciates the Commission’s continued engagement with emerging digital asset 
markets and its willingness to explore how existing authorities under the CEA can be applied to 
new technologies. As innovation in blockchain-based derivatives and DeFi continues to evolve, 
we urge the CFTC to continue pursuing a technology-neutral, principles-based approach that 
balances responsible innovation with the CFTC’s mandate of market integrity and customer 
protection. 
 
Sincerely, 
 
DeFi Education Fund  
 
/s/ Amanda Tuminelli 
Executive Director & Chief Legal Officer 
 
/s/ Ayana Dow  
Senior Counsel 
 
 
cc: ​ The Honorable Caroline Pham, Acting Chairman 

13 The CFTC has previously utilized its advisory committees to examine emerging issues in digital asset markets. 
For example, the Global Markets Advisory Committee (GMAC) considered a range of digital asset topics. See 
CFTC GMAC, Digital Digital Asset Markets Subcommittee, Digital Assets Classification Approach and Taxonomy 
(2023). This demonstrates the value of the advisory committee structure as a forum for stakeholder input on 
complex and evolving technological issues. 
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